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L INTRODUCTION

DATE COMPLAINT RECEIVED: 09/10/10
DATE OF NOTIFICATIONS: 09/16/10
LAST RESPONSE RECEIVED: 10/19/10
DATE ACTIVATED: 11/23/10

EXPIRATION OF SOL: September 2-14, 2015
Republican Party of Delaware

Friends of Christine O’Donnell and Matthew J.
Moran, in his official capacity as treasurer’

Christine O’Donnell

Our Country Deserves Better PAC -
TeaPartyExpress.org and Betty Presley, in her
official capacity as treasurer

2 U.S.C. § 434(b)

2 U.S.C. § 441a(a)(?)
2 U.S.C. § 441a(a)(8)
2 US.C. § 441a(f)

11 CF.R. § 109.21
11 CFR. §110.6

FEC Database

None

This matter involves allegations that Our Country Deserves Better PAC -

TeaPartyExpress.org and Betty Presley, in her official capacity as treasurer (TPAC), a federal

non-connected political action committee, made excessive in-kind contributions to Delaware

! Matthaw J. Morar became tirc Comuaisiee’s treasaeer on October 6, 2010,
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Republican Senate primary candidate Christine O’Donnell (O’Donnell) and her principal
campaign committee, Friends of Christine O’Donnell and Matthew J. Moran, in his official
capacity as treasurer (O’Donnell Committee).

The complaint alleges that TPAC made, and that O’Donnell and the O'Donnell
Committee accepted, excessive contributions as a result of 1) TPAC coordinating its
expenditures with O’Donrell and the O’Donnell Committee; and 2) TPAC exercising direction
aed eontrol over cantributiosis esrmarked for suppmting Ms. Q'Dannell’s candidacy. Both
TPAC and thr O’Donnell Committes generally deny that there was any coordination of TPAC
expenditures, however, their responses focus on denying that O’Donaell bad a private “closed
door” meeting after appearing at a TPAC event and do not specifically address other purported
interactions, including allegations that the O’Donnell Committee’s press secretary was in “daily™
contact with TPAC. O’Donnell did not file a separate response. Further, TPAC denies that it
ever solicited or accepted earmarked contributions for the O’Donnell Committee and states that
it only solicited and accepted funds for ts own independent expenditures.

As explained below, we recommend that the Commission 1) find reason to believe that
Our Country Deserves Bétter PAC -- TeuPartyExpress.org end Betty Presley, in her official
capacity as treasurar, violated 2 U.S.C. §§ 4410(a)(2) and 434(b) by making and failing to
discloss excassive in-kind contritutions in tho form of coordinated expenditures; 2) find reason
to believe that Christine O’Donnell violatad 2 U.S.C. § 441a(f) by accepting excessive in-kind
contributions in the form of coordinated expenditures; and 3) find reason to believe that Friends
of Christine O’Donnell and Matthew J. Moran, in his official capacity as treasurer, violated
2 U.S.C. §§ 441a(f) and 434(b) by accepting or failing to disclose excessive in-kind

contributions in the form of coordinated expenditures. Further, we recommend that the
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Commission find no reason to l;elieve that Respondents violated the Act by making, receiving, or
failing to report excessive in-kind contributions as a result of TPAC exercising direction or
control over contributions earmarked for the O’Donnell Committee.

IL FACTUAL AND LEGAL ANALYSIS

A. Background Information

Christine O’Donnell was a candidate in the September 14, 2010, Republican special
primary election to neminate a eandidate fbr the Delaware Senate seat vacated by Vica Prasitient
Biden. Friends of Christine O’Doanell is O’Nonnell’s principal campaiga cammittee, ;md
Matthew J. Moran is the current treasurer of that committee. The O'Donnell Committee did not
report receiving any contributions from TPAC for the primary election cycle.

TPAC registered with the Commission as a non-connecte_d political action committee in
August 2008 and filed for multicandidate status in March 2010. See 11 C.F.R. §§ 100.5(¢)(3) and
102.3(a)(3). During 2009-2010, TPAC reported receiving approximately $7.6 million in
contributions and making approximately $2.6 million in independent expenditures supporting
federal candidates. See TPAC Disclosure Reports.

On August 39, 2010 TPAC endorsed O’Donnell and announcad that it woald spend as .
nmmch as $600,000 ahead of Delaware’s Sapitmber 14™ primary election on O’Donnell’s behalf.
Washington Wire, Tea Party Backs O’Dannell in Delaware, The Wall Street Journal (Aug. 30,
2010, 5:51pm), htip://blogs, wsi.com{washwire/20] 0/08/30/tea-party-endarses-qdonnell-in-
delaware/tab/print/. During the two weeks prior to the election, TPAC reported making
independent expenditures totaling $236,981 either in support of O’Donnell or in opposition to

her Republican primary opponent, Mike Castle. See TPAC disclosure reports.2. TPAC reported

2 Sae also Complaint, Exhibit D for a speaadsheet detailing tha sast of some TPAC media buys.

3
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making $52,130 of these independent expenditures ($30,790 in support of O’Donnell’s

candidacy and $21,340 in opposition to Mike Castle) on September 2 and 3, 2010, and reported

making the remaining $184,851 of independent expenditures between September 7 and 14, 2010.

i

The complaint alleges the following as evidence that TPAC coordinated its efforts with

O’Donnell and the O’Donnell Committee:

O’Donseil appeared at a Septembuwr 1, 2010, event hosted by the “Delaware 9-12
Patriots™ and ended her remarks by introducing a TPAC official to provide the
audience with information as to how they could make contributinos to TPAC.
Complaint at 2 and rofarenced video foetage.

O’Donnell appeared at a September 7, 2010, TPAC press conference held for the
specific purpose of publicizing its endorsement of, and ongoing independent
expenditures in support of, O’Donnell’s candidacy.® After the event, O’Donnell
reportedly entered a “closed door meeting” with a TPAC official. Id.

TPAC smupunced its plans to host a Saptomber 9™ “Radiothon foe Christine
O’Dunncl” to anlicit funds to suppart her candidacy and additional rallies in support
of O’Donnell. Id. at 3 and Exhibit E. Complainant alleged “upon information and
belief” that O’Donnell was to make a speaking appearance at the radiothon.

On September 2, 2010, O'Donnell’s press secretary, Evan Queitsch, publicized the
upcoming TPAC Radiothon for O’Donnell on his Facebook page and stated that he
spoke to TPAC on a daily basis. Jd., Exhibit F.

The complaint also alleges that TPAC solicited amd accepted contributions surmarked for

the O’Donnell Conznittee. Conrplainant submitted documents suggesting that on or about

September 7, 2010, TPAC sent an em=il selicitation, refereed to as the “O’Donnell

MoneyBomb,” ta unidentified potential contributors requesting donations that it would use to

make independent expenditures to support O’Donnell’s candidacy. /d. at Exhibit B. According

to a TPAC website posting, the “O’Donnell MoneyBomb” purportedly raised $129,664.70,

3 Avnilzblt irefanmmtier: indinater thet the peess canfarence took plare an Scptemhber 7, 2010, and not om
September 8, 2010, as referenced in the complaint. Sée Complaint at Exhibit A.

4 . -:
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which caused TPAC to raise its fundraising goal from $200,000 to $250,000, /d. Complainant
alleges that all funds TPAC received in response to its solicitation should be regarded as
contributions that were earmarked for supporting the O’Donnell Committee. Id. at 4.

While the responses generally deny that there was coordination and specifically deny the
allt;.gaﬁon that O'Donnell held a “closed door” meeting after the September 7™ TPAC event, both
the O’Donnell Committee and TPAC responses are silent as to the other specific alleged
intemactions between TPAC and the O’Donnell Corsmittee. See Responsen. TPAC draies eitbor
seliciting o receiving any earmarked eontributions. Neither TPAC nor the O'Donnell
Committee submitted sworn affidavits in connection with their responses.

B. Coordination

The Federal Election Campaign Act of 1971, as amended (the Act), provides that no
multicandidate committee shall make contributions to any candidate and his authorized political
committee with respect to any election for Federal office which, in the aggregate, exceed $5,000.
2US.C. § 441a(a)(2). The Act also provides that no candidate or political committee shall
knowingly accept any contribution that exceeds the applicable limitations. 2 U.S.C. § 441a(f).
Further, the Act provides that political committees must report both the amount of all
conixibetions reecivad and scance of any conttibutions wirioh have rn aggranute value in excess
of $200. 2 US.C. § 434(b)(2)<(3). The Act provides that an expondituze made by any person “in
cooperation, consultation, or concert, with, or at the request or suggestion of,” a candidate or his
authorized committee or agency is a contribution to the candidate. See 2 U.S.C.

§ 441a(a)(7)(B)(@); 11 C.F.R. § 109.20(a).
A communication is coordinated with a candidate, an authorized committee, a political

party committee, or an agent of any of the foregoing when the communication 1) is paid for, in
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whole or part, by a person other than that candidate, authorized committee, or political party
committee; 2) satisfies at least one of the content standards* described in 11 C.F.R. § 109.21(c);
and 3) satisfies at least one of the conduct standards described in 11 C.F.R. § 109.21(d).

11 C.F.R § 109.21(a)(1) — (3). In contrast, an independent expenditure is an expenditure by a
person for a communication expressly advocating the election or defeat of a clearly identified
candlidate that is ot made in covperation, consultation, or coneert with, or &t the request or
suggestien of a carglirlate, a candidate’s autherized eomnritise, or timis agents, or d political party
commiiiice or its agents. 2 Ui.S.C. § 431(17); 11 C.F.R. § 100.16.

The complaint alleges that TPAC made exsessive in-kind contributions as a result of
coordinating some or all of its communications with the O’Donnell Committee. The available
information indicates that the first and second prongs (payment and content) of the coordination
regulations are met, because TPAC paid for public communications that expressly advocated the
election or defeat of two clearly identified Senate candidates (O’Donnell and Castle) that were
publicly distributed in the candidate’s jurisdictiox; 90 days or fewer before the candidate’s
primary election. 11 CF.R. § 109.21(c)(3) and (c){4)(i). Respondents dispute that their
imeractions would satisfy any of the conduct prong standards.

The cantluct standards that may have been triggared by TPAC's interactions with
O'Dommell and the O’Dammell Committes ininde:

o The “request or suggestion” standand, which is satisfied if the communigatian is
created, produced, or distributed at the request or suggestion of a candidate,

authorized committee, or political party committee; or if the communication is
created, produced, or distributed at the suggestion of a person paying for the

4 The Commission recently revised the canteat standard in 11 C.F.R. § 109.21(c) ix respanse to the D.C. Circuit's
decision in Shays v. FEC, 528 F.3d 914 (D.C. Cir. 2008). The Commission added a new standard to the content
prong of the coordinated communications rule. 11 C.F.R. § 109.21(c)(5) covers communications that are the
functional equivalent of expuss sivocacy. See Explanution aund Justification for Cacrdimated Communicarions,
75 Fed. Reg. 55947 (Sept. 15, 2010). The effective date of the new content standard is December 1, 2010, after the
events at issue in this matter. The new standard would not change the analysis in this Report.

6
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communication and the candidate, authorized committee, or political party
committee assents to such suggestion. 11 C¥.R. § 109.21(d)(1).

e The “material involvement” standard, which is satisfied if the candidate,
authorized cammittee, os pnlitical party conmmittee it materiaHy intvalved in
decisions regarding 1) the communication’s content; 2) the inteaded auslience for
the communication; 3) the means or mode of the communication; 4) the specific
media outlet for the communication; S) the timing or frequency of the

communication; or 6) the size or prominence of the printed communication or the
duration by broadcast, sateHite, or cable. 11 C.F.R. § 105.21(d)(2).

e The “substamtial discussion” standard, which is satisfied if the communication is
created, produced, or distributed after there are one or more discussions about the
comnmunication batweiri: the caulidete or har connnittas and tHe person paying for
the casmanmicatinn during whioh sohstantinl information ahout the cantdidate’s er
political party committec’s campaigr plans, projects, activities, ar newds is
conveyed to the persan paying for the communicatiom, and that infarmation is
material to the creation, production, or distribution of the communication.

11 C.F.R. § 109.21(d)3).

Complainant augerts that given the interactions between O’Dontiell knd TPAC, “it is
inconceivable that TPAC’s communications were made without substantial discussions with
O’Donnell, O’Donnell’s material involvement, or the request or suggestion of 6’Donnell."
Complaint at 6. While Respondents acknowledge O’Donnell’s appearance at a TPAC press
conference to thank TPAC for the endorsement, they deny having any discussions about TPAC’s
independent expenditures. Baved on the available information, O’Donnell arxd the O’Donnell
Conumnitten hid multiple interactions with TPAC duting itw twu weeks grior to the pricasry
eleetion. Samo ofithe irtteractions do nct appaa- ta satisfy the conduct prong. Howeves,
Respondeats do not specifically address other reported interactions, such as the Facebook
postings and the radiothon, that might satisfy the conduct prong.

We will analyze the alleged interactions in the order presented by the complaint.
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1.  September 1% Event

On September 1, 2010, O’Donnell spoke at what the Complainant characterizes as a
TPAC event hosted by the Delaware 9-12 Patriots. Complaint at 2, see also
hitp:/fwww,912delawerepatriots.com. Video footage provided by Complainant shows
O’Donnell, in response to a question from the audience, asking a person at the back of the room
named “Tiffany” -- who Complainant identifles as Tiffany Ruegner, Pield Director of the Tea
Pty Express —'“what’s your website, Tiffany,” and “Tiffarry” s2sponds by announcing tise
TPAC website address. See Video File COD at Taq Party.

The complaint alleges that O’Donnell introduced Ms. Ruegner to explain how the
audience cguld donate to TPAC. Complaint at 2. The responses do not specifically discuss or
even acknowledge O’Donnell’s appearance at this event, but generally assert that, other than the
September 7"' TPAC press conference at which she thanked TPAC for its support, her “other
remarks were all devoted to her platform as a candidate.” See Responses. While the September
1* video footage provided by Complainant shows O’Donnell directing the question about
TPAC’s website to a TPAC representative, who explains how a person can access the website
and obtaifs further information from and about TPAC, it does not show O’Donnell soliciting
donetions for TPAC. Further, the video fostage does not siow Rusgimer soliociting fimuds.

Affter introduoing Ruegner, O'Donnell also raakes the following sfatesnent, which
disclaims prior contacts with TPAC:

Okay, good, good. I'll tell you, this is exciting. The :I‘ea Party
Express has a winning track record and you know again, it’s furmy,
a reporter kept saying to me “well, when you talk to the tea party
express,” and I'm like “really, I didn’t talk to them,” and the fact
:l;atth Lrttl:-ought Tiffany was a Castle tracker proves that I did not talk

Video File COD at Tea Paity.
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In sum, the video footage provided by Complainant falls short of the complaint’s
characterization of the event. The September 1* video footage only shows O’Donnell directing a
question regarding TPAC’s website address to a TPAC representative, and does not show either
O’Donnell or the TPAC representative soliciting donations for expendit::m supporting
O’Donnell.. Also, the video footage shows O’Donnell stating that she had no interactions with
TPAC prior to this-event.

2 § ™

On September 7, 2010, TPAC held a press conference regarding its efforts to support
O’Donnell, and O’Donnell attended this event. Complaint, Exhibit A. Complainant states that,
after the intraductory remarks by Amy Kremer, Chairman of the Tea Party Express, Kremer
recognized O’Donnell’s presence, and O’Donnell then made a statement urging Delaware voters
to vote for her in the upcoming September 14™ special primary election. /d, at 2. The complaint
also alleges that after the September 7, 2010, event, O’Donnell was seen entering a “closed door”
meeting with a TPAC official. Id.; see Video File COD Behind Closed Doors.

According to Respondents, O’Donnell appeared without the advance knowledge of
TPAC and publicly thanked TPAC for its endorsement and support of her candidacy. TPAC
Response at 2. TPAC assests that snch a tangential appearance by O’Donmll at am event held to
“mobilize grassroots support for the O’Dannell cardidacy where the only comorsats ware to
thank the organizers hardly constitutes a ‘request, behest, suggestion® that TPAC make the
expenditures it had already determined to make in support of its endorsement of the O’Donnell
candidacy.” Jd. Respondents argue that O’Donnell’s public appearance at the September 7"

event does not constitute material involvement by the O’Donnell Committee. Jd. Respondents
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deny that there have ever been any non-public meetings between b’Donnell or persons from her
campaign and TPAC. /d. at 2 and O'Donnell Committee Response at 1. |

The September 7" video footage, which is somewhat confusing, shows O*Donnell
leaving the stagé and walking down a hallway and entering a room with unidentiﬁe& individuals.
See Video File COD Behind Closed Doors. Although a person who resembles the ix;dividual
previously identified as Tiffany Ruegner from the September 1* event rermains on the outside of
the closed door with nsembers of the prass, it is not clear 1) whsther any of the persons who
actually eniered the reom were assoeiatre] with TPAC; or 2) whether any “meeking” omurmd
after the door was elosed ar if the persons wha entered the room left through a different door.
Accordingly, there is no information to contradict Respondents’ dgnials that there ever was a
private meeting between O’Donnell and TPAC. :

3. Radiothon and Facebook Postings _

The complaint also cites to a September 2, 2010, statement g.llegedly made by the
O’Donnell Committee’s press secretary, Evan Queitsch, on his Facébook page that he speaks to
TPAC “daily.” See Complaint, Exhibit F. Further, the complaint s.tates that TPAC was planning
to host a “Radiothon for Christine O’Donnell” during which, “upon information and belief,
caadidate O’Donnell will make a speaking appearance” and “in cosizeotiom with this event,
TPAC has solicited funds to suppert O’Donnell.” /d. et 3 and Exhil;)it E The attachment statcs
that tha Septerﬁber 9, 2010, Radiothon for Christine O’Donnell was “to raise money and
awareness for the conservative candidate for US Senate Christine O’'Donnell ....” See

htto://www.facebook.com/event. php?eid=111135075609225. Complaint at 3 and Exhibit E.
The posting does not indicate whether or not O’Donnell was scheduled to make an appearance. 5

$ Camplainant also allegec that media repects stata that TPAC was planning to hold at least two rallies in support of
O'Donnell, in Dover, Delaware and Sussex, Delaware. Complaint at 6. Respondents do not address these

10
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The complaint attachment indicates that Queitsch added a post at 11:54 a.m.on
September 2, 2010, stating “Tea Party Express Radiothon on #wdel@ 7PM Thurs Sept. 9"
#delaware #netde ur calls and guests discuss #desen race. .. listen online www,wdel.com.” Id,
Exhibit F. About three hours later, Queitsch added another post to his page, apparently directed

a WDEL rgdio station employee (Jensen) that reads “@Jensen 1150 WDEL let-'me know if you

- want to know about the Tea Party Express as I speak w/them daily.” J/d

As nuntioned before, the radiothon “tn mise money and asrarenmxs for c::.tmservative
candidate for US Senate Christine O’Dasniell” appears to satisfy the content prong Id The
information as to Queitsch’s Facebook postings on September 2" regarding the upcoming

radiothon and his “daily” contact with TPAC can be interpreted as suggesting that an O’Donnell

Committee agent may have had discussions about TPAC’s radiothon for O’Donnell a week or

more prior to the radiothon. /d at Exhibit F. While the Facebook postings do nét independently
satisfy the conduct prong with regard to the radiothon, the information that TPAC and the
O’Donnell Committee were in “daily™ contact raises questions about whether thdge contacts
included discussions regardmg the radiothon that might satisfy the conduct prong by constituting
a request or suggestion, material involvement, or substantial discussions.

We recognize that it is possible that Queitsolr was referring to discussions completely
usreiated t the endiothen. Howovar, unlike the September 7% event, Respandents do not
specifically address this éllegati.on, much less rebut it. Further, the responses lank affidavits that
might explain why this information fails to satisfy the conduct prong. Although O’Donnell’s
public statement on September 1% indicates that she had not personally spoken to TPAC,

Queitsch’s statement the next day that he talked with TPAC “daily” raises questions as to

allegatians vyimr than by making a genend assersinn that O’Denmeli’s “othre mznarks were ail devatzd to her
platform as a candidate.” See Responses.

11
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TPAC's interactions with the O’'Donnell Committee. Further, if O’Donnell appeared at the
radiothon, her appearance could have triggered the “material involvement” standard of the
conduct prong. See Advisory Opinion 2003-25 (Weinzapfel) (the Commission noted that given
the importance and potential campaign implications of such appearances, it is implausible that a
Federal candidate would appear in & public communication without being materially involved in
one or more of the listed decisions regarding the communication). See also 11 CF.R. §
109.21(d)(2).

In order to determine whether the conduct prong has been satisﬁed', ‘we need to obtain

answers to the questions about the O’Dannell Committee’s involvement with TPAC's radiothon,

if any, the nature of the “daily” contacts between TPAC and Queitsch, and whether O’Donnell

actually appeared during the radiothon. Accordingly, we recommend that the Commission

1) find reason to believe that Our Country Deserves Better PAC -- TeaPartyExpress.org and
Betty Presley, in her official capacity as treasufer, violated 2 U.S.C. §§ 441a(a)(2) and 434(b) by
making and failing to disclose excessive in-kind contributions in the form of coordinated
expenditures; 2) find reason to believe that Christine O"Donnelil violated 2 ﬂ.S.C. § 441a(f) by
accepting excessive in-kind contributions ia the form of coordinated expenditures; and 3) find
raeson to believe that Friends of Christine O’Donnell ard Matthew J. Moran, in his official
capaaity a3 troasurer, violated 2 U.S.C. § 434(b) and 441a(f) by accepting and failing to diaclose
the receipt of excessive in-kind contributions in the form of coordinated exbenditmes. Further,
we recommend that the Commission authorize an investigation in order to ébtain the necessary
information to determine whether the conduct prong has been satisfied and, if so, whether any

resulting contribution would be excessive.
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C. Earmarking

The Act provides that all contributions by a person that are made on behalf of, or to, a
candidate, including contributions that are in any way earmarked or otherwise directed to the
candidate through an intermediary or conduit, are contributions from the person to the candidate.
2US.C. § 441a(a)(8). A contribution is earmarked when there is “a designation, instruction, or
enqumbranee, whether direct or indirect, express or implied, oral or written, which results in all
or alny part pf a contriliutiun ar expenditire being made to, or expended on hehalf of, a clearly
idofntiﬁed candidate ar a candidate’s autharised committee.” 11 C.F.R. § 110.6(b). An
earmarked contribution counts agaicst the contributor’s contribution limit for the recipient
candxdate 11 CF.R. § 110.6(a). If an intermediary or conduit exercised any direction or control
over the choice of the candidate receiving the contribution, the funds are treated as contributions
from both the original contributor and from thé intermediary or conduit to the recipient
candidate. 11 C.F.R. § 110.6(d). |

The complaint, referring to the “MoneyBomb” solicitation, alleges that TPAC solicited
and accepted contributions for the purpose of supporting O'Donnell, and that all funds received
in response to this solicitation must be considered “sarmarked” for O'Dornell. Se» supra at 4
(desurigicion of MatieyBomb solicitation). The coiaplaint contends that beease TPAC exercised
discretion and contral aver the contributions eanmarked for expenditines ia support of
O'Donnell, TPAC’s resulting expenditures should be regarded as excessive and unreported
contributions to the O’Donnell Committee. Complaint at 4. Complainant cites to MUR 3620
(Democratic Senatorial Campaign Committee or “DSCC”) for the proposition that funds
solicited for the purpose of making party coordinated expenditures on behalf of a particular

candidate can be deemed to have been earmarked for this candidate and should be considered

13
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contributions from both the original and the soliciting organization. Although not specifically
cited by Complainant, the aggregation provision at 11 C.F.R. § 110.1(h), states that when a
contributor gives to an unauthorized committee with “knowledge” that a “substantial portion” of
his or her contribution will, in turn, be “contributed to” or “expended on behalf of” a particular
candidate, such contributions must be aggregated with contributions made to that candidate’s
authorized committee.

TPAC argaes that the provisions are not intended to apply to contributions solicited for
the purpose of making independent expeaditizres. TPAC Rasponse at 1. There is na information
to indicate that TPAC ever fold any donor that it would make a contribution to the O’Donnell
Committee, or that it would forward any of the funds receive.d to the O'Donnell Committee in
the form of a coordinated in-kind contribution. TPAC argues that it is permitted to solicit and
receive a maximum of $5,000 from an individual during a calendar year, and at no time did it
ever solicit more than $5,000 from any individual donor or receive more than $5,000 from any
individual donor. See 11 C.F.R. § 110.1(d); TPAC Response at 1. Further, TPAC responds that
it has never made either a direct or indirect contribution to the O’Donnell Committee,’ but has
made independent expenditures in support of O’Donnell and/or iz opposition to her opponent,
Milae Cascie. TPAC Response at 1.

Earmarking involves demors cuntributing funds to one committee that age idtended 30 be
passed along to a specific candidate with the initial committee acting as a conduit or
intermediary. In MUJR 3620 (DSCC), the Commission found that earmarking can occur where a
candidate solicits his or her own maxed-out donors for funds to be used on that candidate’s

behalf by a party committee making coordinated expenditures.

$ On November 2, 2010, the O'Donnell Committee received a contribution from TPAC in the amount of $2,000,
which wim after Octaber 7, 2010, the dase that TPAC filed s response to the complaint. See O’Denaiell Commitme
2010 30-Day Post Election Report at 1059.
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In contrast to earmarked contributions, independent expenditures are, by definition, not
made in concert or cooperation or at the request or suggestion of the candidate, authorized
committee, a political party committee, or the agents of any of the foregoing.” See 2 U.S.C.
$ 431(17); see also 11 CF.R. § 100.16. Party coordinated expenditures, such as those at issue in

- MUR 3620 (DSCC), are subject to established limits, similar to contribution limits. See 11

C.F.R. §§ 109.30 and 109'.37(5). Party independertt expenditures, on the other hand, like third
party independent expenditures, are not subject to such limits. & Sue also FEC v. Calorado
Republican Fedsral Campaign Committee, 533 U.S. 431, 441 (2001).

The Commission recently addressed this issue in an advisory opinion, where it

~ determined that a political committee could solicit and accept contributions intended for making

" independent expenditures in support of a particular candidate without being subject to the

Commission’s “earmarking regulations” or the aggregation provision of 11 C.F.R. § 110.1(h).

+ See Advisory Opinion 2010-09 (Club for Growth) at 5. The Commission advised that as long as

- a political committee does not contribute to, or coordinate its expenditures with, the candidate it

seeks to support, the solicitation and acceptance of contributions intended to fund specific
independent expenditares do not pose any risk of cirsumventing the contribution limits, and thus
are uot subject to the reutrictions imposed by 11 C.F.K. § 110.1(h). Jd. TRAC’s uolivitation and
acoeptance of contributions for the purpose of making indepondens expenditures in connection
with theprimary election appears indistingnishable from the activity approved in AO 2010-09.

The “ManeyBomb” solicitation was for TPAC’s own independent expenditures, and did

.not inform potential donors that their contributions would be contributed to the O’Donnell

15
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Committee as in-kind contributions or as coordinated expenditures.? In the absence of such
language in the available TPAC solicitation or any message accompanying the contributions to
TPAC, there is no basis upon which to conclude that the donors were earmarking their
contributions to TPAC in a manner that would instruct TPAC to make a contribution to the
O’Donnell Committee.

Therefore, we recommend that the Commission find no reason to believe that Our
Country Deservas Better PAC — TeaPartyExpress.org and Betty Prasley, a her official caparity
as treasurer, violated 2 U.S.C. §§ 434(b), 441a(a)(2), ar 441a(a)(8) by feiling to report earmarked
contributions and by making excessive contributians es a result of exercising direction or cantrol
over earmarked contributions. We further recommend that the Commission find no reason to
believe that Chri;tine O’Donnell violated 2 U.S.C. §§ 441a(f), or that Friends of Christine .
O’Donnell and Matthew J. Moran, in his official capacity as treasurer, violated 2 U.S.C.
§§ 441a(f) or 434(b) by accepting or failing to disclose excessive in-kind contributions in the
form of mked contributions sent through Our Country Deserves Better PAC -
TeaPartyExpress.org.
III. FROUPOSED INVESTIGATION

An investigation would seek additional information regarding TPAC'’s September 9™

radiothon in support of O’Donnell and the Facebook posting made by the O’Donnell

® The Commission has determined that contributions were earmarked only where there was clear documentary
evidasos doenonstrating a designation cs imtructinm by the danar, bet has rejected eannarking based on
circumstantial evidence where the contribution checks lacked a clear designation or instruction. See MURSs 6221
(Transfund), 5732 (Matt Brown for U.S. Senate), 5678 (Liffrig for Senate), 5445 (Davis), and 5019 (Keystone
Federal PAC) (although contributors were likely aware that the PAC would contemporaneously contribute to the
candidates’ committees, there was no evidence that the contributors actually knew that a portion of their
contributions wauld be given to specilic candidutes); but sue MURs 28633/4634 (Triad Mamgenwnt Servisus)
(Commizsion fowzsi reason ta believe ani openad an inventigation wheme circumstances, imvluding the proximity in
timihg and sinilarity i4 aoniribstien smawnty, #s well as information about smresnnniontiens betwosn namsributnrs
and the respandent, raiced snbstantial questions of whether contributors had kinowletige that the PACs wauld use
their contributions ta support specific candidates).

16
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Committee’s purported press secretary, Evan Queitsch, regarding his “daily” contact with TPAC

in an effort to determine whether the conduct prong has been satisfied.

Although we first would seek information voluntarily from the respondents, we are

asking the Commission to authorize the use of compulsory process, including the issuance of

appropriate interrogatories, document subpoenas, and deposition subpoenas.

IV. RECOMMENDATIONS

1.

Find reason to believe that Qur Country Deserves Better PAC —
TeaPartyExpress.org and Betty Presley, in her official capacity as treasurer,
violated 2 U.S.C. §§ 441a(a)(2) and 434(b) by making and failing to disclose
excessive in-kind contributions in the form of coordinated expenditures.

Find reason to believe that Christine O’Donnell violated 2 U.S.C. § 441a(f) by
accepting excessive in-dnd eontributions in the form of ovordihated expenditures.

Find reason to believe that Friends of Christine O’Donnell and Matthew J. Moran,
in his official capacity as treasurer, violated 2 U.S.C. §§ 434(b) znd 441a(f) by
accepting and failing to dinclose in-kind contributions in the form of coosdinated
expenditures.

Find no reason to believe that Our Country Deserves Better PAC —~
TeaPhrtyExpress.org and Befty Presley, in her official capacity as treasurer,
violated 2 U.S.C. §§ 434(b), 441a(a)(2) or 441a(a)(8) by fatling to reparl
earmarked epntributions and by making excessive contributions as a result of
exercising direction or control over earmarked contributions.

17
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S.

Find no reason to believe that Christine O’Donnell violated 2 U.S.C. §§ 441a(f)
by accepting excessive in-kind contributions in the form of earmarked
contributions.

Find no reason to believe that Friends of Christine O°Donnell and Matthew J.
Moran, in his offirial capaoity as treasurer, vialated 2 U.S.C. §§ 441a(f) or 434(b)
by accepting or failing to disclose excessive in-kind cantributions in the form of
earmarked contributions.

Authorize the use of compulsory process.
Approve the attached Factual ami f.egal Analyses.

Approve the appropriate letters.

Christopher Hughey
Acting General Counsel

2|25 n Lteale.

Date

“Stephen A.'Gura
Deputy Associate Geri€ral Counsel

Mark D. Shonkwiler
Assisgtant General Counsel

o

Kimberly D. Hart
Staff Attorney
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